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Validating Authority
Interactive Study

To validate authority is to make sure the law being quoted or relied upon is still good law. Before relying
on any law in a legal document, the researcher must validate that law. For decades, the standard for
validating authority was a set of books in the law library called Shepard’s Citations. Lexis has long offered
Shepard'’s online as part of its subscription. Westlaw, in response, developed its own validation tool,
KeyCite, which provides the same functions as Shepard's.

With law libraries seeking to reduce operating costs, and with Shepard’s being a very expensive set of
books, most law libraries have chosen to end their Shepard’s subscriptions and offer online validation to
researchers. Thus, knowing how to validate authority online is crucial. When validating authority, it is
important to understand that the authority being validated is the cited authority, and the cases that end
up validating the authority are the citing authorities.

QUICKVIEW - VALIDATING AUTHORITY

Westlaw

1. Navigate to the top of the case, statute, or other authority and observe whether
there is a red or yellow flag next to the title

2. Locate the KeyCite Bar (identified with the Powered by KeyCite icon at the far right
of the bar) and click on Citing References to view cases that have quoted your case

3. Within the KeyCite Bar options, the flags refer to the citing material on those pages,
not to your cited case. So do not panic if you see red flags there.

4. |dentify authority that may invalidate the cited authority by clicking on
History and Negative Treatment in the KeyCite Bar

5. Determine whether your cited authority has been overturned on appeal or
otherwise modified by a higher court

Lexis

1. Navigate to the top of the page of the case, statute, or other authority
Locate the Shepard’s Box (on the right side of the page)
Look for any negative signals (red, orange, yellow)
Having a red or orange flag does not, by itself, assure the case is invalid, but caution
should be used to make sure the issue you are using it to rely upon is still intact
5. If an authority is invalid, do not rely upon it

Hwnn

Law Library
Not required because most libraries no longer update hardbound volumes of Shepard's
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ASSIGNMENT § 8.5(A) | VALIDATING AUTHORITY USING WESTLAW

In response to the powerful validation tool Shepard’s, Westlaw created KeyCite, an
entirely online validation system. KeyCite is easy to use and offers great features.

There are three potential reasons to use any validation tool.

e To validate the authority
e To obtain parallel citations
e To find additional relevant authority

KeyCite achieves all these tasks in a very efficient manner, allowing the researcher to
validate any primary authority (and many secondary sources) with just a few clicks of
the mouse.

To see how KeyCite works, locate the caption to a case, statute, or other authority.
You may use an authority found during your previous research, or if you prefer, search

for the following citation: 443 N.E.2d 687.

1. Using the KeyCite icon to the left of the caption, determine validity of the authority

By far the most common
usage of KeyCite is the
quick determination as to
whether an authority being
viewed is still valid. At the

KeyCite®

« Cases & Administrative Decisions - some negative treatment, but not
reversed or overruled

« Statutes & Regulations - proposed legislation or rule available, court
decision has questioned validity, or prior version received negative

top left next to the caption
will be a KeyCite status

treatment from a court
« Patents & Trademarks - not infringed, but did not rule on its validity,

Slgnal' These S|gnals all or part valid and not infringed, held a trademark was not diluted, or
mstantly inform the held a trademark was not violated by unfair competition
researcher whether the ™ . Cases & Administrative Decisions - no longer good for at least one

authority being viewed is
still valid. KeyCite status
signals indicate:

Negative
treatment, but still valid
The researcher should

e

point of law

« Statutes & Regulations - amended, repealed, superseded, or held
unconstitutional or preempted in whole or in part

« Patents & Trademarks - all or part is invalid, invalid and not infringed,
all or part of a patent is unenforceable due to the patentee's
inequitable conduct, or a trademark is cancelled

A blue-striped flag indicates a document has been appealed to the U.S.

Courts of Appeals or the U.5. Supreme Court (excluding appeals
originating from agencies).

The Overruling Risk warning indicates that 2a document may no longer
be good for at least one point of law based on its reliance on an
overruled or otherwise invalid prior decision.
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be concerned if a (yellow flag) signal appears, but that signal does not
necessarily mean the authority may not be used. The case is still valid, but another
court may have disagreed or been critical. If the case being validated is not that
crucial, the researcher may w

THOMSON REUTERS

WESTLAW EDGE - ico History Folders Favorites Notifications &

q  SeerchTips »
Advanced >

All content Enter terms, citations, databases, questions, anything ... CA (State & Fed.)

P Gingeleskie v. Westin Hotel Co.

ited States District Court, D, Arizona. « March 14,1997 - 961F.Supp. 1310 (Approx. 18 page

Doculent Filings (6} Negative Treatment (2) History (2 Citing References (16) ~  Table of Authorities KeyCife T3 Fullscreen

Qege o - B- A W~ m L~

[ Affirmed in Part, Reversed in Part by Gingeleskie v. Westin Hotel Co., 9th Cir{Ariz.), May 22, 1398

| Synopsis

TR original imase of

West Headnotes 961 F.5upp. 1310

United States District Court, D. Arizona.
Attorneys and Law Firms

Stephanie GINGELESKIE, Executrix of the Estate of Joseph Peter Gingeleskie, and Stephanie
Gingeleskie, individually, Plaintiffs,
All Citations V.

WESTIN HOTEL COMPANY, dba Westin Hotels and Resorts, et al., Defendants.

() Order

Footnotes
CIVNo. 95-014 PHX-PGR.
March 14, 1997,

ant to use other authority. But if the researcher was relying on the case in a major
way, he or she will need to locate the criticizing authority.

No longer valid

The signal that most concerns a researcher is the - (red flag). The case is no
longer valid as to at least one, and possibly all, points of law. While it is technically
possible to cite a part of a case that was not affected, most attorneys, and thus
paralegals, would not want to rely on an authority that had even partially been
overturned. A researcher can rely on a case for a point that was not invalidated,
but only if no better authority is available. A good example of this is Roe v. Wade,
the case ensuring a woman'’s right to an abortion. It gets a ™ in KeyCite, but it is
still regularly cited because the later court opinion only struck down a portion of
Roe, leaving the most critical aspects intact.

\

Validity in question
If a case is in the process of being appealed to either the U.S. Circuit Court of
Appeals or the U.S. Supreme Court the signal r~ (blue-striped flag) will appear.

Most researchers use KeyCite for this validation step only, to quickly determine an authority’s
validity. This is the foundational and most crucial function of KeyCite. The following steps are
helpful research methods, but the validation step is the one crucial element the researcher must
be aware of, even if KeyCite is used for nothing else.
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2. Use the KeyCite Bar to determine validity, and more
At the top of the page you will see the KeyCite Bar. It includes the following features:

WESTLAW E ICD Hist Fold Favorits Notificati 2 Sign out
WESTLAW EDCE - Cl istory olders -avorites otifications & 2

W ) e i . Search Tips >
Colorado Statutes & .. ‘day care center” liability for injured child Q SRt

=

<« §19-3-304. Persons required to report child abuse or neglect

COST§193-304 - West's Colorado Revised Statutes Annotated - Title 19, Children's Code - Effective: July 14,2020 (Approx. 5 pages
Document Notes of Decisions (18) History (934) ~  Citing References (221) ~  Context & Analysis (27) ~ Powssed by KeyCife | T2 Fullsereen
Tableofcontents | < | § | > | | outine | € All Terms -3 2 Q compareversons @ P- A B~ W %~

Effective: July 14, 2020
C.RS.A §19-3-304

§ 19-3-304. Persons required to report child abuse or neglect

¢ Negative Treatment
Along with History, this is the most important
feature of KeyCite. If any Negative Treatments
are available you must review them to determine [ Selectall items | No items selected
if they affect your case (which they likely do).

KeyCife. Negative Treatment

Negative Direct History
The KeyCited document has been negatively impacted

[1 ™ 1. people v. SandersIEEIED

111 lLApp.3d 1, ILApp. 1 Dist, Dec. 10, 1982

Judgment Reversed by

[ ' 2. People v. SandersIESDEINE

99 1ll.2d 262, IIl., Dec. 16, 1983

e History
History is any previous or subsequent published Prople ¥ Sinder=
.. . . 89 1.2d 262 | Dec 16, 1983
opinion dealing with the same case, such as a
later opinion on appeal. If there is any history, N
you must check to ensure the cited authority is Reversing Judgment (Y
still valid. W

h = People v. Sanders
127 MApp.3d 471 | Sep 14, 1584

I App. 1 Dist

Ramand fom )

A

™ Peo ple v. Sanders
111 M.App.3d 1| Dec 10, 1582

i App. 1 Dist.
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e Citing References
If another opinion mentions (cites) your “cited” case, it will be listed here. This is an
excellent way to expand your research and find additional authority that deals with the
same or similar legal issues. Also provides a green bar indicating how much in-depth
your cited case was mentioned.

Applebaum v. Neman
Court of Appeals of Texas, Houston (14th Dist).  May 31,1984 678 SW2d533 21Ed LawRep 395 (Approx 9 pages)

Document Negative Treatment (1) History (1) Citing References (104) ~  Table of Authorities KeyCife
KeyCife. Citing References (18) 1-18 Sort By:| Depih: Highest First v | Noitemsselected of = ~ F3 & ~
3| [ Treatment Title Date & Type Depth ~ Headnote(s)
O Distinguished by 1. Marczak v. Storybook Square, Inc. 13 Aug. 05, 1899 Case <z 8 10
1999 WL 568687, "4+, Tex.App.-Hous. (1 Dist.) -
Mike and Julie Marczak filed suit on behalf of their daughter, Rachel, to recover damages for head injuries she sustained at the FEa
Storybook Square day care center. The trial court..
O  Discussed by 2. Boggus obo Casey v. Texas Racquet & Spa, Inc. 11 Aug. 16, 2018 Case 2 5
2018 WL 3911090, *3+, Tex.App.-Hous. (14 Dist.) SW.2d
In this appeal, we hold that a fitness club failed to meet its summary judgment burden to conclusively negate at least one
essential element of the plaintiff's negligence claim...
O  Discussed by 3, Levrie v. Department of Army Jan. 22, 1987 Case === 8
810 F.2d 1311, 1315+, 5th Cir.(Tex.) SW.2d

Employees of independent contractor brought action against United States and Department of Army to recover for personal
injuries while cleaning up hazardous chemical solution.

e Table of Authorities
Table of Authorities is a listing of the cases relied upon as authority by the document you
are viewing. You can use this list to quickly verify the validity of relied upon authority.
Yellow or red KeyCite flags associated with a reference indicate that a cautionary
approach to a point of law supported by that reference is advised.

Applebaum v. Nemon B
Court of Appeals of Texas, Houston (14th Dist). ~ May 31,1984 678 SW.2d533 21 Ed. Law Rep. 395 (Approx. 9 pages)
Document Negative Treatment (1) History (1) Citing References (104) = Table of Authorities ... 1, KeyCife
KeyCife. Table of Authorities (13) 1-13 Sort By: | Alphabetically by Title v Noitemsselected & = ~ [3 & ~
» O Treatment Referenced Title « Type Depth ¢ Quoted + Page
Number
O cited 1. Abalos v. Oil Development Co. of Texas Case [ 1] 535
544 S.W.2d 627, Tex., 1976
Independent contractor's employee brought action to recover from operator of oil lease for personal injury damages founded on doctrine of
‘discovered peril.” After remand, 491...
O cited ™ 2 Anthony L. Welch, a Minor, Through His Guardian Ad Litem, Gladys a . Welch, Plaintiff and Respondent v. Dunsmuir Joint Case [ ] 536
Union High School District, a P...
326 P.2d 633, Cal.App. 3 Dist., 1958
Action by student, through his guardian, for personal injuries sustained while participating in a high school football scrimmage. The
Superior Court, Shasta County, Richard B....
O Mentioned 3. Barbarisi v. Caruso Case a 536
135A.2d 539, N.J.Super.A.D., 1957
Action by infant who was left with his grandmother under an arrangement with his mother by which the grandmother would watch for
safekeeping of the infant while the mother was...

e Powered by
A brief guide explaining how KeyCite works and what the signals mean.
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3. Use KeyCite to obtain parallel citations
If you only have the unofficial citation and need the official, or vice versa, the caption in KeyCite
will provide both cites for the researcher. (Most regular case captions provide parallel cites as well,
when both an official and unofficial publication publish the case.)

4. Use KeyCite to broaden research by finding additional authority
It is important to remember that for a case to be listed as history or citing authority in KeyCite, it
must either be the same case at a different point of litigation, or it must be citing the case being
validated. Thus, any cases listed in KeyCite results most likely deal with similar issues.

CHECKLIST | VALIDATING AUTHORITY USING WESTLAW

Navigate to the caption of the case or statute you want to validate
Look for the controlling KeyCite Flag at the top left of the caption
Use the KeyCite Bar to determine if any negative authority exists

View any Negative Treatment and History to determine validity

N O O

Review the Citing References to expand your research

REVIEW QUESTIONS § 8.5(A) | VALIDATING AUTHORITY USING WESTLAW

Using KeyCite, determine whether the following authorities are still valid.

OYes [ONo 641 So. 2d 610
OYes [OINo 506 A.2d 428
OYes [ONo 40 S.W.3d 294
OYes [OINo 673 P.2d 1297
OYes ONo 119 Haw. 467
OYes [INo 91 S.E. 1070
OYes [ONo 520 S.w.2d 894
OYes ONo 688 P.2d 749
OYes [INo 722 N.Y.S.2d 3
OYes [INo 28 US.CA. 1346
OYes [ONo F.S.A.§435.03
OYes [ONo N.C.G.S.A. 20-17.1
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ASSIGNMENT § 8.5(B) | VALIDATING AUTHORITY USING LEXIS

As with most online legal research tasks, there are striking similarities between the validation
systems used by Lexis and Westlaw. There are also a couple of differences of which the researcher
needs to be aware. Shepard’s is the classic validator. Even if an attorney uses Westlaw, he or she
may tell a paralegal to Shepardize a case even though KeyCite will be used for Westlaw subscribers.
In short, the term Shepardize has become synonymous with the term validate.

There are three potential reasons to use any validation tool.

e To validate the authority
e To obtain parallel citations
e To find additional relevant authority

1. Click on the Shepardize Document link in the Shepard’s Box to determine whether the
authority is valid. You may also click on the icon to the left of the title to open the full Shepard’s
report.

® Davis v. United States, 716 F.2d 418 » moo S

Circuit Court of Appeals August 18,1983
AllTerms 1 ~ 1of1 @ Go to page ‘ # ‘a

& Shepard's®report -

o 7 F

Info Notes Analytics
% Shepard's®

@ Warning Why?

Davis v. United States, 716 F.2d 418

No subsequent appellate
history.

Bl Request Law School Case Briefs

United States Court of Appeals for the Seventh Circuit
May 31, 1983, Argued ; August 18, 1983, Decided
Nos. 82-2604, 82-2649

Reporter
716F.2d 418 *| 1983 U.S. App. LEXIS 24746 **

Thomas R. McMillen v, Judge.

Dissent

Disposition: Affirmed in part and reversed in part.

Scott DAVIS, Plaintiff-Cross-Appellee, Cross-Appellant, v. UNITED STATES of America, Defendant-Cross-Appellant, Cross-Appellee

Prior History: [**1] Appeal from the United States District Court for the Northern District of lllinois, Eastern Division. No. 80 C 1797 --

Citing Decisions
1

© Warning
Questioned
Caution

» Positive

o Neutral

» Cited

59
Shepardize® document

Reporter Images
=716 F2d 418

P 4

Source Information
+

By far the most common usage of Shepard’s is the quick determination as to whether an
authority being viewed is still valid. At the top left next to the caption will be a Shepard'’s
status signal. These signals instantly inform the researcher whether the authority being

viewed is still valid.
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CHAPTER 8

Run New Search

History

Citing Decisions

Other Citing Sources

Analysis

Positive
Fallowed by

Neutral
Interpreted or construed by
Cited in Dissenting Opinion at
ot applicablein

“Cited by

Select multiple

Court

Federal Courts
2nd Circuit

Select multiple

State Courts
rk

Select multiple

Search Within Results

FILTERS 1}

Citing Decisions (43)

Pending Legislation

0O By &8 = b

£ Sortby: | Court {Highest to Lowest) ~

New York Court of Appeals

[0 Garciav. New York City Dept. of Health & Mental Hygiene, 31 N.Y.3d 601, 2018 N.Y. LEXIS 1589, 81 N.Y.S.3d 827, 2018 NY Slip Op 04778,
106 N.E.3d 1187,2018 WL 3147611 $
NY | June 28, 2018

M Cited by:
31NY.3d 601 p.605 2018 NYY Slip Op 04778 106 N.E.3d 1187 p.1191 81 NY.5.3d 827 p.831

[0 McLean v. City of New York, 12 N.Y.3d 194, 905 N.E.2d 1167, 2009 N.Y. LEXIS 140, 878 N.Y.5.2d 238, 2009 NY Slip Op 2449
NY | March 31, 2009

M Citedby:
12 NY.3d 194 p.197 12 NY.3d 194 p.199 12 N.Y.3d 194 p.200 905 N.E.2d 1167 p.1169 905 N.E.2d 1167 p.1170 905 N.E.2d 1167 p.1171 905
N.E2d 1167 p.1172 878 N.Y.5.2d 238 p.240 878 N.Y.5.2d 238 p.241 878 N.Y.5.2d 238 p.242 878 N.Y.5.2d 238 p.243 2009 NY Slip Op 2449

...Social Services Law § 390 would beinconsistent with the lesislative scheme. Section 390 specifies, inter alia, which childcare providers shall be
licensed and which only registered. Social Services Law § 390(2) (a}-{c) . Social Services Law § 389(1) impases criminal liability for willful
violations of the provisions of the Social Services Law, including § 390 . But there Is no statutory provision for governmental tort liability. To
recognize a private right of action under Social Services Law § 390

In the above image, notice the green signal after the title of the case. As we will see, this
signal indicates that there is no negative treatment, and thus the authority is still valid.
Had there been a different icon, such as a red stop sign signal, that would not have been

the case.

History

Citing Decisions

Other Citing Sources

In the left column on the screen the researcher is able
to see a summary of the types of documents listed and
can even “Search within results” to further focus the
research.

Analysis

Positive
Fallowed by

MNeutral

Mot applicablein
"Cited by"

Qeec:mulltiple

Interpreted or construed by

Cited in Dissenting Opinion at

FILTERS {

\_ E v v b owe e
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SIGNALS

Most researchers use Shepard'’s for this validation step only, to quickly determine an authority’s validity.

This is the foundational and most crucial function of Shepard's.

Shepard's Signal™ indicator

@ Warning: Negative treatment is indicated.

The red Shepard's Signal™ indicator indicates that citing references in the
Shepard's® Citations Service contain strong negative history or treatment of your case
{for example, overruled by or reversed).

() Warning
The red Shepard's Signal™ indicator indicates that citing references in the
Shepard'se Citations Service contain strong negative treatment of the section (for
example, the section may have been found to be unconstitutional or void).

[F] Questioned: Validity questioned by citing reference.

The orange Shepard's Signal™ indicator indicates that the citing references in the
Shepard's® Citations Service contain treatment that questions the continuing validity
or precedential value of your case because of intervening circumstances, including
judicial or legislative overruling

Caution: Possible negative treatment indicated

The yellow Shepard's Signal™ indicator indicates that citing references in the
Shepard's® Citations Service contain history or treatment that may have a significant
negative impact on your case (for example, limited or criticized by).

& Positive treatment indicated

The green Shepard's Signal™ indicator indicates that citing references in the
Shepard's® Citations Service contain history or treatment that has a paositive impact
on your case (for example, affirmed or followed by).

(D citing references with analysis available. Click to Shepardize®.

The blue "A" Shepard's Signal™ indicator indicates that citing references in the
Shepard's® Citations Service contain treatment of your case that is neither positive
nor negative (for example, explained).

0 Citation information available

The blue "I" Shepard's Signal™ indicator indicates that citing references are available
in the Shepard's® Citations Service for your case, but the references do not have
history or treatment analysis (for example, the references are law review citations).

Analysis

M Red Waming
Orange Questioned
Yellow Caution

M Green Positive

M Biue Neutral

M LightBlue  No phrase exists

Depth of Discussion

mmmmmmmm Analyzed
e = Discussed
i Mentioned

[ Cited
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CHAPTER 8

] Navigate to the caption of the case you want to validate

] Click on the Shepardize document link in the Shepard’s Box

] To broaden research, select a citing case from your jurisdiction, or use the headnote feature

for cases dealing with the same topic

REVIEW QUESTIONS § 8.5(B) | VALIDATING AUTHORITY USING LEXIS

Using Shepard'’s, determine whether the following authorities are valid.

OYes CINo
OYes OONo
OYes CINo
OYes OONo
OYes CINo

297 P. 198

320 N.W.2d 164

384 A.2d 687

178 Cal. App. 3d 1094
553 F. Supp. 1298

OYes CONo
OYes OONo
OYes CONo
OYes OONo
OYes CONo

836 N.E.2d 414

909 F. Supp. 525
855 S.W.2d 116
556 F.3d 967

10 USCS § 919

ASSIGNMENT § 8.5(C) | VALIDATING AUTHORITY USING THE LAW LIBRARY (OPTIONAL)

Most law libraries have ended subscriptions to hardcover, traditional sets of Shepard’s due to the high
cost of those books. Thus, students are not required to validate authority in the law library as a part of

these assignments.

Students who wish to see how Shepard’s is utilized in a law library may visit the website accompanying
this manual for additional instruction, demonstrations, exercises, and quizzes.
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